


Adv. Nkosana Mehlomakulu
Legal Services, SRSA
Private Bag X896,
Pretoria
0001
By e-mail: nkosana@srsa.gov.za 

Dear Adv. Nkosana

BUSA SUBMISSION ON THE SPORTS AND RECREATION BILL 

1. EXECUTIVE SUMMARY

Business Unity South Africa thanks the Department of Sport and Recreation (“DSR”) for the opportunity to provide comments on the National Sport and Recreation Amendment Bill, 2020 (“the Bill”). Business and its members support the principle and objectives of healthy and active lifestyles in the pursuit of better health and wellness.
We understand the need to regulate the sport and recreation industry. However, we are of the view that any perceived over-regulation might ‘kill’ the industry, as opposed to supporting and enhancing it.
A question arising from the Bill is whether a Socio-Economic Impact Assessment (“SEIAS”) was undertaken to understand any potential unintended consequences of this decision. Further to this, we observe that a formidable structure both at provincial and national level needs to be instituted in order to support this need to regulate the industry. Our concern relates to the financing; budget allocation; resources; and capacitation of this proposed structure, given South Africa’s socio-economic challenges and national financing budgetary constraints.

2. INTRODUCTION

Business Unity South Africa is a federation of business organisations including chambers of commerce and industry, professional association, corporate associations and unisectoral associations. It represents South African Business on Macro economic and high-level issues that affect it at National and International levels. BUSA’S function is to ensure that Business plays a constructive role in the country’s economic growth, development and transformation and to create an environment in which businesses of all sizes and all sectors, can thrive, expand and be competitive. 

As the principal representative of Business in South Africa, BUSA represents the views of its members in several national structures and bodies, both statutory and non-statutory. BUSA also represents Businesses interests in the National economic Development and Labour Council (NEDLAC). Internationally, BUSA is a member of International Organisation of Employers (IOE), the Pan African Employers Confederation (PEC), the Africa Employers Group and the Southern African Development Community (SADC) Employers Group. BUSA is also the official representative of Business at the International Labour Organisation (ILO), the African Union (AU), Social Affairs Commission, B-20, the Organisation of Economic Cooperation and Development (OECD) and the World Trade Organisation. 

3. COMMENTS 
3.1. General Comments on the Bill  
Glossary of Definitions 
We note that no Glossary of Definitions has been provided at the beginning of the Bill, as is standard with many other pieces of proposed legislation. We kindly request that the Department of Sports and Recreation consider incorporating a Glossary of Definitions in the next Draft. 
Composition and Grammar of the Bill 
It is our view that the Bill seems to have been ‘rushed’ when compiled, resulting in a poorly written proposal that is lacking in substance. Additionally, there are many grammatical and spelling errors throughout the Bill, some of which will be highlighted in Item 3.9 below.

3.2 Section 1: Background 
3.2.1 Memorandum on the Objects of the National Sport and Recreation Amendment Bill, 2020 
1.1 “The Bill recognises that there is a need for sport in South Africa to create a new dispensation that will govern and regulate the sport and recreation industry…” 
Comment 
A better definition and understanding is needed of what the word ‘recreation’ entails. The definition of the word ‘recreation’ is not clearly defined in the Bill.
1.5 “Furthermore, the Bill provides for the regulation of sport or recreation agents…” 
Comment 
The same comment as listed for Item 1.1 applies – what is a ‘recreation agent’ and how does the DSR intend to regulate this person or group? The definition for ‘recreation agent’ is not clearly defined. 
1.7 “The Bill also intends to provide a framework relative to the development of coaching…” 
Comment 
A clear definition for the word ‘coaching’ is needed.

3.3 Section 2: What the Bill seeks to achieve 
“to provide for the establishment of the Sport Arbitration Tribunal, to appoint the inspectors to carry out…” 
Comment 
What will the mandate of the inspectors be, and how will the inspectors intend on identifying the need to investigate certain ‘establishments’? Additionally, the issue of who the inspectors will report to is raised – will this be within the Ministry of Sport & Recreation, or will this fall into the Sport Arbitration Tribunal as identified in Section 1 above?

3.4 Section 3: Clause-by-Clause Analysis 
3.4.1 Sub-Section 3.1: Clause 1
“Clause 1 of the Bill seeks to amend section 1 of the Act. A definition of "club" is inserted to refer to a club that plays a major role in terms of sport development and to further ensure that such a club is accountable to the national federation.” 
Comment 
No clear definition has been provided for what the word ‘club’ means. 
An example for different types of clubs is that of formal and informal clubs. A formal club, for example, would be a ‘bricks and mortar’ establishment where people pay membership fees to belong to that club (i.e. a gym). An informal club, for example, could also refer to a group of people who get together for social get-togethers of casual exercise on an ad hoc basis as part of a community who share the same interests. In the case of some of our members, this is a real concern, as a large part of their business interest resides in the overall promotion of health and wellness – will companies such as these be impacted by this Bill?
3.4.2 Sub-Section 3.4: Clause 4 
“This Clause further provides for the Sport and recreation bodies to assume full responsibility for the safety and security of the members, participants, children, spectators who attend sport or recreation events and physical facilities where such events take place within their sport and recreation discipline” 
Comment 
In the case of athletic events (i.e. fun runs, athletics meetings, etc.), it is understood that this type of activity is coordinated through either the running club or Athletics South Africa (“ASA”). In the case of recreational activities, is the expectation the same? We raise this, given the fact that the definition of recreation is non-descriptive, and we are of the view that informal get-togethers for exercise (such as park runs and exercising in the park, etc.) ought to be excluded from this requirement.
3.4.3 Sub-Section 3.5: Clause 5 
“Clause 5 of the Bill seeks to insert the new sections 6A, 6B, 6D and 6E in the Act. Section 6A provides that a sport or recreation body must recognise a sport or recreation agent in writing, before such an agent may operate in the Republic and further issue a licence to a sport or recreation agent as prescribed by the Minister.” 
Comment 
It needs to be asked whether wellness would be considered as a category of exercise? Fit clubs are an example of this. In our view, fit clubs promote exercise and wellness. However, fit clubs are organised and managed on a very informal, social and recreational basis. Would they fall into this category of regulation as well?
3.4.4 Sub-Section 3.7: Clause 7 
“Clause 7 of the Bill seeks to insert new sections 8A, 8B, 8C, 81), 8E, 8F, 8G, 8H and 8I in the principal Act to provide for the appointment of inspectors, functions of inspectors, powers of entry, powers to question and inspect, cooperation with sport and recreation facilities, securing an undertaking compliance order limitation and order may be made order of court.”
Comment 
Questions are raised as to what basis an inspection would be carried out on.
3.4.5 Sub-Section 3.10: Clause 10 
“…Section 11D provides for the Minister to establish a Fitness Industry Regulatory Authority to oversee, administer and govern a safe environment for the fitness industry in the prescribed manner, which include amongst others, the establishment, object, functions and governance of the Fitness Industry Regulatory Authority.” 
Comment 
Would nutritional clubs and fit clubs be subjected to this Regulatory Authority?
3.4.6 Sub-Section 3.13: Clause 13 
“Clause 13 of the Bill seeks to amend section 14 of the Act which provides for the making of regulations, by extending the regulations in the Act to provide for the school sport development programme and the fees for a sport or recreation agent.” 
Comment 
We are of the opinion that limits, in regard to fees, should be set for sports or recreation agents.

[bookmark: _GoBack]3.5 Section 7: Parliamentary Procedure 
3.5.1 Sub-Section 7.2 
“A Bill falling within a functional area listed in Schedule 4 or 5 to the Constitution must be dealt with in accordance with the procedure set out in section 76. Schedule 4 lists the functional areas of concurrent national and provincial legislative competence.” 
Comment 
We are of the view that this sub-section needs to be clearly defined and roles and functions set out for national and provincial structures.
3.5.2 Sub-Section 7.3 
“Schedule 5 of the Constitution lists the functional areas of exclusive provincial legislative competence. Therefore, those areas falling outside Schedule 4 and 5, fall within the exclusive national legislative competence.” 
Comment 
This sub-section needs to be clearly defined.

3.6 General Explanatory Notes 
“To amend the National Sport and Recreation Act, 1998, so as to delete, amend and insert certain definitions; …to provide for and regulate the fitness industry…” 
Comment 
Definition for the word ‘fitness’ is needed.
3.6.1 Section 1(a): General Explanatory Notes 
“ ‘club’ means an organisation or professional body constituted for a particular code of sport affiliated either to a provincial or national federation.” 
Comment 
Would this definition of club apply to informal, yet recreational clubs?
3.6.2 Sub-Section 1(d)(e): General Explanatory Notes 
“ ‘recreational activity’ means all forms of physical activity that contribute to physical fitness, mental wellbeing and social interaction organised as a non-competitive sport or recreational activity, including but not limited to recreational sport” 
Comment 
No definition has been provided for the word ‘recreation’. Additionally, how will this be regulated?

3.7 Section 11(D): Fitness Industry 
3.7.1 Sub-Section (2) 
The Fitness Industry Regulatory Authority must award licenses to fitness rofessionals and accredit fitness establishments in accordance with prescribed procedures.” 
Comment 
Given our explanation of nutrition and fitness clubs above, would this also need to be regulated under the proposed Fitness Industry Regulatory Authority (“FIRA”)? 
We also note the spelling error for the word ‘professionals.
3.7.2 Sub-Section (6) 
“The Fitness Industry Regulatory Authority may. in prescribe manner – determine the subscri tion fee a able b fitness establishments and fitness professionals on an annual basis in accordance with an appropriate grading system;…” 
Comment 
We raise concern about the need for subscription fees to be paid to the FIRA, given the fact that, in the main, there are formal and informal ways of exercising. How will this determination be made? 
Additionally, we propose this entire sub-section be rewritten in order to be read comprehensively.

3.8 Insertion of Sections 13D, 13E, 13f, 13G, 13H, 13I, 13J, 13K, 13L, 13M and 13N in Act 110 of 1998
3.8.1 Sub-Section 13(D)(1): Establishment, composition and appointment of Sport Arbitration Tribunal 
“There is herebv established an independent Tribunal known as the Sport Arbitration Tribunal to hear disputes in the first instance and decide upon appeals against decisions made in terms…” 
Comment 
Understanding is needed as to the dispute referral pathways and relevant processes for this, as it is not clearly defined.
We also note the spelling error for the word ‘hereby’.

3.8.2 Sub-Sections 13(D)(2) and (3)(a)(b): Establishment, composition and appointment of Sport Arbitration Tribunal 
(2) “The Tribunal consists of at least five members appointed by the Minister.” 
(3) “The members of the Tribunal must be appointed in a manner ensuring – 
(a) participation by the public in a nomination process; 
(b) transparency and openness: 
That a short-list of candidates for a ointment is ubiished in the Gazette and…” 
Comment 
With the appointment of a Tribunal, we are of the view that there should be no political appointments to this post, and that Tribunal members ought to be subjected to lifestyle audits. 
We also note the spelling errors for the words ‘appointment’ and ‘published’.

3.8.3 Sub-Sections 13(L)(1) and (2): Remuneration and benefits of Sport Arbitration Tribunal
(1) “The Minister may determine the remuneration, allowances and other benefits of the Chairperson, Deputy Chairperson and other members of the Sport Arbitration Tribunal” 
(2) “The Minister mat not during the term of office of a member of the Sport Arbitration Tribunal, reduce the member’s salary. allowances or benefits.” 
Comment 
We propose that any remuneration, allowances and other benefits for the members of the Sport Arbitration Tribunal be capped, and/or not be salaried, given the current socio-economic status of the country.

3.9 Grammatical errors 
The Bill is littered with spelling and grammatical errors on almost every page, and most of the document appears to be copied and pasted from other sources of reference – affecting the layout and formatting, which makes for difficult reading. We strongly urge the DSR to amend the Bill as a matter of urgency. For ease of reference, some of the spelling errors are listed below. In the interest of time in terms of reading this submission, only a few selected errors are listed below:
Opening Memorandum on the Objects of the National Sport and Recreation Amendment Bill, Section 1.2, para.2 – “…to establish a Spott Arbitration Tribunal”
Should read as ‘Sport’
• Page 6, Section 2(h) – “Coachinq Council in the Republic so as to facilitate ail issues relating to the – (j) development: educatiorr Oji) traininq: and…”
Should read as ‘Coaching’; ‘all’; ‘(i); ‘education’; ‘(j)’; and ‘training’ respectively
• Page 11, Section 3(a) – “…requirements for the recruitment of a foreign sport oerson in the Gazette.”
Should read as ‘person’
• Page 12, Section 6(b)(1) – “A sport or recreation body may apply in the orescribed manner…”
Should read as ‘prescribed’
• Page 12, Section (b) – “Subject to the spon or recreation body conforming to the defin ition in section 1…”
Should read as ‘sport’ and ‘definition’ respectively
• Page 16, Section 8(4) – “For the purpose of subsection (3), ‘vulnerable community’ means children under the aae of 18…”
Should read as ‘age’
• Page 19, Section (5) – “For the purposed of this section, ‘combat soort’ includes…”
Should read as ‘sport’
• Page 19, Section (5)(e) – “grappling by way of –(i) griopingl handling and controllina of an opponent…”
Should read as ‘gripping’ and ‘controlling’ respectively

4. PUBLIC HEARINGS 
We are of the view that public hearings for the Bill on the need to regulate this industry, should be held to allow for a broader consultation process across all sectors.

5. CONCLUSION 
Business recognises the need to regulate the sports and recreation industry. However, we caution that over-regulation might have an adverse effect on the potential of the sports and recreation industry over time.
Business appreciates the opportunity to provide input to the National Sport and Recreation Amendment Bill of 2020, as we support initiatives to ensure that all industries in South Africa are key supporters of developing and enhancing overall health and wellness of its citizens, as well as nurturers of sports talent. 
We look forward to further engagement with the Department of Sport and Recreation on this issue.










































DRAFT SUBMISSION: NOT FOR BROAD CIRCULATION
